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Harrison L. Marino 

Executive Director 

Advocates for Minor Leaguers 

PO Box 58254 

Washington, DC 20037 

 

July 6, 2022 

 

Senate Judiciary Committee 

224 Dirksen Senate Office Building 

Washington, DC 20510 

 

Dear Senators Durbin, Grassley, Lee, and Blumenthal: 

 

Thank you for your letter of June 28, 2022. Please find below my responses to the questions set 

forth in that letter. 

 

1. Aside from baseball, do any American professional sports have a general exemption 

from the antitrust laws? 

 

No. Major League Baseball is the only American professional sports league with a general 

antitrust exemption. The National Football League, National Basketball Association, National 

Hockey League, and other professional sports leagues thrive without any such exemption. In 

recent years, Major League Baseball has abused its exemption to the detriment of the American 

people. Unfortunately, there is legitimate reason to believe that the worst is yet to come. This 

inquiry is therefore as urgent as it is important. 

 

The federal antitrust laws reflect the American people’s “faith in the value of competition.”1 

These laws are “as important to the preservation of economic freedom and our free-enterprise 

system as the Bill of Rights is to the protection of our fundamental personal freedoms.”2 The 

American people, through Congress, have never expressed an affirmative desire to exempt Major 

League Baseball from these laws. 

 

Why, then, does baseball enjoy an antitrust exemption? 

 

The answer goes back to the 1922 United States Supreme Court case Federal Baseball. In that 

case, the Court ruled that baseball did not involve interstate commerce and thus operated outside 

of Congress’s jurisdiction.3 In other words, the Supreme Court held that the will of the American 
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people could not apply to baseball.4 Whether that was ever true, the Court has since recognized 

that it is no longer true.5 Rather than simply fixing its own mistake and repealing baseball’s 

antitrust exemption, however, the Supreme Court has left Congress to set things straight.6 

 

In 1998, Congress took a step in that direction by passing the Curt Flood Act.7 The Curt Flood 

Act repealed baseball’s antitrust exemption with respect to matters directly relating to or 

affecting the employment of Major League players.8 The Act did not alter the other aspects of 

the exemption.9 

 

The time has now come for Congress to expand the scope of the Curt Flood Act. Just last month, 

the Department of Justice weighed in on pending litigation against Major League Baseball, 

clarifying that the baseball exemption “does not rest on any substantive policy interests that 

justify players and fans losing out on the benefits of competition.”10 Yet baseball players and 

fans alike continue to lose out on the benefits of competition in increasingly distressing ways. 

 

Most notably, Major League Baseball’s 30 team owners have openly conspired to reduce the cost 

of the Minor Leagues in ways that harm both Minor League players and fans (the “Minor League 

Conspiracy”). First, the owners force all Minor League players to sign the same Minor League 

Uniform Player Contract and collude on Minor League player pay.11 As a result, most Minor 

League players make an annual salary of less than $12,000—a number that falls below the 

federal poverty level.12 Second, the owners artificially limit the number of Minor League teams 

with which each Major League team is permitted to affiliate. In 2020, Major League Baseball 

slashed the number of affiliated Minor League teams from 160 to 120, leaving 40 American 

cities without a team and over 1,000 Minor League players without a job.13 The Minor League 

Conspiracy has been devastating to baseball players and fans across the nation.14 

 

This plainly anticompetitive conduct would undoubtedly violate generally applicable federal 

antitrust laws, but for baseball’s extraordinary and unjustified exemption. 

 

The American people have never expressed the affirmative desire to exempt Major League 

Baseball from the antitrust laws. That should, and normally would, be enough to ensure that the 

laws apply. In this unique context, however, Congress must codify the will of the American 

people again by passing further legislation. In light of Major League Baseball’s recent abuses in 

the Minor Leagues, the time for Congress to do so is now. 

 

2. What effect does the antitrust exemption have on the incidence of lockouts and work 

stoppages at the MLB level, and what impact do these incidents have on minor 

league players and teams? 
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The antitrust exemption does not directly affect the incidence of lockouts and work stoppages at 

the Major League level. Major League Baseball players are represented by a labor union, the 

Major League Baseball Players Association, which negotiates a collective bargaining agreement 

with Major League Baseball.15 As a result, so long as a union exists and collective bargaining is 

ongoing, lockouts and work stoppages at the Major League level are regulated by labor law 

rather than antitrust law. This is because of the so-called “nonstatutory labor exemption,” which 

immunizes certain concerted activity among employees and employers from federal antitrust law 

to “accommodat[e] . . . the congressional policy favoring collective bargaining.”16 Moreover, 

because of the Curt Flood Act, Major League players would be able to sue teams under the 

antitrust laws in the absence of a union and collective bargaining. 

 

Minor League operations have traditionally continued uninterrupted during Major League work 

stoppages, meaning that—besides the small handful of Minor League players who are 

represented by the Major League Baseball Players Association—Minor League players and 

teams are not directly affected.17 

 

3. MLB requires all minor league players to sign a Minor League Uniform Player 

Contract. 

 

a. What role, if any, does MLB’s antitrust exemption play in enabling 

this conduct? 

 

The antitrust exemption is the reason MLB owners can require Minor League players to sign the 

Minor League Uniform Player Contract. The exemption provides a loophole for MLB’s 30 team 

owners, enabling them to openly collude on Minor League player treatment in a manner that 

would otherwise be illegal. 

 

Major League Baseball teams are competitors. Federal antitrust laws prohibit competitors from 

engaging in certain anti-competitive conduct, including wage fixing.18 Such collusion among 

competitors is ordinarily a per se, or categorical, violation, of the antitrust laws.19 In any event, 

there is no legitimate justification for the collusion in this case.20 

 

The product of the MLB owners’ collusion—the Uniform Player Contract—has a number of 

clauses that are exceedingly unfair to Minor League players. One is that players are paid only 

seasonally even though they are required to work year-round.21 Another is that players are 

controlled for seven seasons by the team that drafts them and have no ability to pursue a better 

deal with one of the 29 other Major League franchises during that time.22 A third is that players 

are forced to sign away the rights to their name, image, and likeness.23 
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Additionally, Major League Baseball owners collude on a standard pay scale for all Minor 

Leaguers. According to this scale, players are paid $400 per week in the Complex Leagues, $500 

per week in Single-A, $600 per week in Double-A, and $700 per week in Triple-A.24  

 

Because of this scale, and the fact that players are only paid a salary during the “championship 

playing season”—which does not include various, required periods of work—Minor League 

players are paid an annual salary of between $4,800 and $15,400.25 

 

But for baseball’s antitrust exemption, the current treatment of Minor League players would be 

illegal. 

 

b. Please discuss the impact of the antitrust exemption on the negotiation 

of minor league players’ length of contract, wages, housing, or other 

working conditions. What effect would removing the antitrust 

exemption have on minor league player working conditions? 

 

As discussed above, Minor League players do not enjoy the benefits of a fair, competitive market 

for their services. Instead, every Minor League player must sign the same seven-year Minor 

League Uniform Player Contract and, for the length of that contract, accept the wages and 

working conditions imposed on him by his team. Because players have no opportunity to 

entertain competing offers from other teams, they have no ability to negotiate for higher wages, 

better living conditions, or increased benefits. In short, baseball’s antitrust exemption permits 

teams to collusively suppress Minor League wages and prevent players from obtaining 

compensation that reflects their fair value to their Major League employers. 

 

Absent the antitrust exemption, this conduct would be illegal. Major League Baseball owners 

would not be able to unilaterally impose on every player the Minor League Uniform Player 

Contract, nor would they be able to fix Minor League compensation at its current level. Instead, 

upon being drafted, players would be able to negotiate the length and terms of their initial Minor 

League contracts with their Major League teams, knowing that at the end of those initial 

contracts they would be free to sign with the Major League team willing to provide them the best 

overall compensation package. This competition would help drive wages and working conditions 

to their fair market level and help bring players out of poverty.26 

 

Currently, Major League Baseball’s commissioner makes an annual salary of $17.5 million—an 

amount that has exceeded $25 million when factoring in performance bonuses.27 While this 

number may seem exorbitant to some, it is simply the amount that he commands on the open 

market. His employers—Major League Baseball’s 30 owners—believe that is what his labor is 

worth, and they are willing to pay him that amount to prevent him from seeking employment 
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elsewhere. It is unfair that Minor League player wages are not determined according to the same 

free market principles. 

 

c. If a more tailored approach, like extending the Curt Flood Act to 

cover minor league players, was taken, what would be the impact? 

 

While a wholesale repeal of the antitrust exemption would have the outcome set forth above, it 

would also have other impacts beyond the Minor Leagues, including on possible issues such as 

franchise location, ownership sales, and the licensing of intellectual property, among others.28 

 

Extending the Curt Flood Act to cover Minor League players—call it a “Minor League Curt 

Flood Act”—would have a more limited impact. As discussed above, the Curt Flood Act 

repealed baseball’s antitrust exemption with respect to conduct directly relating to or affecting 

the employment of Major League players. Similarly, a Minor League Curt Flood Act would 

repeal the exemption with respect to conduct directly relating to or affecting the employment of 

Minor League players. 

 

This would render illegal the entire Minor League Conspiracy—both (1) the owners’ agreement 

to suppress Minor League player wages and working conditions and (2) the owners’ agreement 

to artificially limit the number of Minor League teams and in turn the overall number of Minor 

League players. A Minor League Curt Flood Act would not address the other aspects of 

baseball’s antitrust exemption. 

 

4. Recent reports, including an article in The Athletic entitled “‘A failed system’: A 

corrupt process exploits Dominican baseball prospects. Is an international draft 

really the answer?” have identified rampant corruption and abuse in the market for 

international prospects, from giving performance-enhancing drugs to teenagers to 

shady dealings between scouts and trainers. To your knowledge, how widespread 

are these practices? And what role, if any, does MLB’s antitrust exemption play in 

creating the conditions that enable these practices? 

 

Unfortunately, despite various efforts over recent years, such practices appear to remain 

widespread. The international entry system is at present a subject of collective bargaining 

between Major League Baseball and the Major League Baseball Players Association.29 Thus, 

currently issues related to the market for international prospects are within the purview of labor 

law rather than antitrust law. 

 

Although the problems in the market for international prospects are separate from the antitrust 

exemption, once international players arrive in the United States to play in the Minor Leagues, 

they face ongoing exploitation and hardship as as result of the exemption. The difficulties facing 
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American-born Minor Leaguers as a result of the oppressive Uniform Player Contract are 

exacerbated for international players, all of whom are living in a foreign country and most of 

whom do not speak English as a first language. Because these players rely on their Major League 

employers for work visas, it is even more difficult for them to stand up and ask for better 

treatment. 

 

One particularly acute example of the mistreatment of Latin American players occurs during 

extended spring training.30 Historically, players have not received any salary for extended spring 

training.31 Because Minor League players also do not receive a salary during the winter “off-

season” or regular spring training, these players have traditionally gone nine months of the year 

performing services for their Major League employers without pay. 

 

One Latin American player recently described his experience during extended spring training 

this way: 

 

“When you are 19, 18, you don’t have enough money to buy a car here. And like, you don’t 

know how to speak English, you don’t know anybody and you’re stuck in a hotel and you don’t 

know where to go. So there’ll be guys, they go to Walmart and buy a bunch of bread, bread and 

ham and cheese almost every night, for a professional athlete. We used to do that all the time, 

maybe four, three times a week so you can get a good meal with the meal money they gave 

you.”32 

 

“You don’t make enough money to eat,” said another player.33 

 

During a trip to the Dominican Republic last winter, I spoke to a group of Minor Leaguers after 

they finished a long day of training—without pay. They admitted that upon returning home to 

their families and friends for the winter “off-season,” they were ashamed to admit how they had 

been treated in the United States. 

 

“I was so excited to go play in America,” one player told me. “I had no idea I was going to be 

treated like garbage.” 

 

5. In lobbying for the Save America’s Pastime Act (SAPA), MLB claimed the bill was 

necessary to prevent minor league contraction. However, despite its enactment, 

prior to the 2021 baseball season, dozens of minor league teams lost their affiliations 

with MLB clubs as a result of its reorganization of the minor leagues. 

 

a. How did this reorganization affect minor league baseball players? 
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In 2018, Major League Baseball convinced Congress to pass the Save America’s Pastime Act. 

The Act exempts Major League teams from paying Minor Leaguers according to the generally 

applicable federal minimum wage and overtime provisions of the Fair Labor Standards Act.34 At 

the time, there were 160 Major League-affiliated Minor League teams. Major League Baseball, 

along with Minor League team owners with no choice but to join the effort, convinced Congress 

that the Act was necessary to prevent the elimination of some of those 160 affiliated Minor 

League teams.35 

 

That was a lie. 

 

Just two years after obtaining the exemption, Major League Baseball eliminated 40 affiliated 

Minor League teams anyway.36 

 

Overnight, Major League Baseball’s 30 owners wielded their unilateral power over our national 

pastime with reckless disregard for the players and fans who love the game. The Minor League 

contraction of 2020 stripped 40 American cities of their teams and ruthlessly eliminated more 

than 1,000 Minor League jobs. “In retrospect,” one Minor League official said, “MLB played the 

Senate like a string quartet.”37 

 

Through this process, those of us who love baseball learned a sad but important lesson: we live at 

the whim of Major League Baseball’s 30 team owners.38 They neither invented nor popularized 

the game. They do not and did not play it. Most of their teams play in stadiums funded by 

taxpayer dollars.39 And yet, this has somehow become their game. They are, to borrow a phrase 

from journalist John Helyar, the “Lords of the Realm.”40 

 

MLB owners’ myopic focus on short-term profits was in 2020, and remains in 2022, the most 

important dynamic impacting the game of baseball. More important than allowing the 

nationwide supply of Minor League baseball talent to meet the nationwide demand for that 

talent. More important than our national policy in favor of competition. More important than 

their stated goal of “growing the game.” Even more important than their own long-term 

economic self-interest—though they appear not to understand that yet. 

 

The damage to the Minor League players and teams that were eliminated in 2020 can never be 

undone.41 Equally troubling, the 120 remaining Minor League teams and 5,400 remaining Minor 

League players live in greater fear of the Lords than ever before, worrying that their teams and 

jobs will be next.42 

 

The unfortunate reality is this: it is only a matter of time until the MLB owners inform us that 

they intend to take a wrecking ball to our national game once more. As we sit here today, another 
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round of Minor League contraction—fewer players and more devastated communities—appears 

inevitable. The owners have already indicated as much to those who are paying attention.43 

 

It is worth pausing to consider how the owners might act on the precipice of the next round of 

contraction. Armed with the power to dangle seats at their ever-shrinking table over the heads of 

the remaining 120 Minor League owners, it is scary to think what they might be able to 

accomplish. One can only wonder what the next “Save America’s Pastime Act” might look like. 

 

The good news? Congress has the power to prevent this. 

 

The saying goes: “Fool me once, shame on you. Fool me twice, shame on me.” It is time for the 

American people—through our elected representatives in Congress—to take back our national 

pastime. It is time to put an end to the Minor League Conspiracy by enacting a Minor League 

Curt Flood Act. 

 

b. Did the antitrust exemption play any role in MLB’s ability to 

restructure the minor leagues in this way? 

 

Yes. The 2020 Minor League contraction was “nothing less than a naked, horizontal agreement 

to cement MLB’s dominance over all professional baseball and to reduce output and boycott the 

40 Ousted Teams from MLB affiliation.”44 Like the other part of the Minor League 

Conspiracy—the coordinated exploitation of Minor League players—the coordinated contraction 

of Minor League teams was possible only because of baseball’s antitrust exemption. If Congress 

does not right this wrong, it is only a matter of time until it happens again. 

 

c. What effect would repealing SAPA have on the minor leagues and 

minor league players? 

 

Repealing the Save America’s Pastime Act would allow Minor League players to sue under the 

federal minimum wage and overtime laws. To be clear, in an open and competitive market, 

players would obtain compensation well above what is guaranteed by these laws. Therefore, an 

antitrust-based solution is far preferable and necessary regardless. 

 

At the same time, there is not—nor was there ever—any reason for the Save America’s Pastime 

Act to be a part of the United States Code. The Major League Baseball owners’ stated reason for 

the law was a blatant and demonstrable lie. If for no other reason than to hold them accountable 

for that lie, Congress should repeal the Save America’s Pastime Act. 

 

6. Is there any other information that you believe could help inform the Senate 

Judiciary Committee’s analysis of MLB’s century-old antitrust exemption? 
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There are roughly six thousand professional baseball players in the United States. More than five 

thousand of them play in the Minor Leagues. Minor League players are truly among the very 

best in the world at what they do.45 They are also an integral part of an incredibly lucrative 

industry. Major League Baseball reported nearly $11 billion in revenue in 2019,46 and almost 

every single Major League player spends time in the Minor Leagues first.47 

 

Most Minor League players are living below the federal poverty level for one simple reason: 

baseball’s unique antitrust exemption prevents them from obtaining fair compensation. 

 

It is clear to all that baseball’s antitrust exemption makes no sense as a matter of law. It is 

equally clear that it is up to Congress—led by this Committee—to fix it. 

 

*** 

 

Baseball is not just a game. It is our national pastime. As Major League Baseball’s commissioner 

said just last week, “the institution of baseball [is] significant to American culture.”48 He is right. 

 

Because of baseball’s cultural significance, how we—the American people—choose to respond 

to the Minor League Conspiracy will say something about who we are as a nation. 

 

Are we a nation that believes in the value of competition and the free market, where every person 

and entity is equal before the law, and the best of the best obtain fair compensation in exchange 

for their hard work? 

 

Or are we a nation that pays only lip service to these principles, instead granting the rich and 

powerful favored legal status, which they can exploit to obtain extra advantages they don’t at all 

need? 

 

If the answer is the former, Congress should put an end to the Minor League Conspiracy by 

enacting the Minor League Curt Flood Act. 

 

*** 

 

Thank you for the opportunity to share my perspective on this important topic. I would be happy 

to provide further testimony upon request. 
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Sincerely, 

 

 

___________________ 

Harry Marino 

Executive Director 

Advocates for Minor Leaguers 
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